
 

    

June 1, 2011 

The Honorable Tom Ammiano 
California State Capitol 
State Assembly, Room 4005 
Sacramento, California 95814 
(916) 319-2013 
 

Re: EFF Opposition of SB 550 (Padilla) 

Dear Assemblyman Ammiano: 

The Electronic Frontier Foundation writes to express its opposition to SB 550, a bill that 
authorizes law enforcement to search optical disc manufacturing plants without a warrant 
or any reasonable suspicion or probable cause, to ensure they are installing unique 
identifiers as required by California state law. 
 
While the Fourth Amendment to the United States Constitution permits warrantless 
administrative searches of “closely regulated” industries,1 EFF believes that the optical 
disc manufacturing business does not fall within this narrow exception to the Fourth 
Amendment for the following reasons. 
 
1. Optical Disc Manufacturing Is Not a “Closely Regulated” Industry 
 
A “closely regulated” industry is one that has a history of government oversight and 
regulation.2 Usually, this means industries that have some connection to the public’s 
health and safety, such as automobile junkyards, liquor license holders, firearm dealers, 
mine operators and nursing homes, that require permits to operate.  
 
Optical disc manufacturers, by contrast, have little history of government oversight. 
California’s first regulatory oversight of the industry came with the 1998 enactment of 
Business and Professions Code § 21800, which required disc manufacturers to place a 
unique identification mark on every disc, indicating the name of the manufacturer and the 
state where the disc was manufactured. But that is the extent of optical disc regulation in 
California. 
 
Unlike other industries – such as the automotive industry, which is regulated by the 
Bureau of Automotive Repair - someone who wants to manufacture CDs or DVDs, can 
just open shop and start production; there are no registration or licensing requirements 
specific to optical disc manufacturers, apart from the requirement they stamp every disc 
with a unique identifier.  

                                                
1 See v. City of Seattle, 387 U.S. 541 (1967). 
2 Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978). 
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2. There Is No Substantial Government Interest 
 
Warrantless searches of commercial premises are permissible if there is a substantial 
government interest in the industry.3 But this has traditionally meant industries that have 
an effect on the public’s health and welfare, which is why the government has a 
substantial interest in regulating them. This is true even of automotive shops, as car theft 
leads to higher insurance premiums for consumers. Regulating stolen car parts takes 
unsafe vehicles off the road, and discourages people from seeking cheap mechanical 
work with stolen parts. And most importantly, it reduces the violence associated with car 
theft. The same concern about public health is why the government regulates mining, one 
of the most dangerous professions in the world. 
 
But there is no substantial government interest in regulating disc manufacturers. While 
there is concern that counterfeiting CDs and DVDs take revenue from California’s 
entertainment industry, protecting that goal shouldn’t come at the cost of ignoring the 
constitutional rights of California’s small businesses. Especially when there is a risk that 
permitting the warrantless searches themselves may undermine the California economy if 
optical disc producers decide to move their businesses out of the state altogether to 
escape the law.  
 
3. Warrantless Searches Are Unnecessary 
 
Moreover, the warrantless search must be necessary to effectively regulate the industry. 
But there is nothing about the existing constitutional framework that poses unique 
problems for investigating music piracy. Search warrants are not difficult to obtain and 
for more than 200 years, law enforcement officers tasked with investigating illegal gun 
and drug trafficking, fraud and physical violence, have been able to comply with the 
Fourth Amendment’s warrant requirement and still do their job fighting crime. Obtaining 
a warrant will not impede the investigation of music piracy and the police can still have 
the element of surprise on their side, as a search warrant does not require prior notice to 
the businesses or the public. 
 
4. There Are No Limits to the Searches Authorized by SB 550 
 
SB 550 claims that the “scope of the inspection shall be restricted to the physical review 
of items and collection of information necessary to verify compliance” with state law. 
But the bill empowers law enforcement to (1) take inventory of all manufacturing 
equipment; (2) review any record, book or document concerning the business; and (3) 
remove any disc, production part, record or book for as long as wanted and without any 
time limitation. This is far beyond what is necessary for the state to ensure that optical 
disc manufacturers are complying with the law. The search and seizure authorized by SB 

                                                
3 See generally New York v. Burger, 482 U.S. 691 (1987). 
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550 arms law enforcement with sweeping new powers that traditionally require a search 
warrant based on probable cause that a optical disc manufacturer is breaking the law.  
 
Most troubling to EFF is that SB 550 seems to have little justification. It is doubtful that 
warrantless snooping of optical disc plants will have any effect on the losing battle 
against piracy. The market for CD sales is shrinking with the advent of digital music 
files, Internet radio stations, and online music lockers. SB 550 is behind the times when it 
comes to regulating the music industry. Skirting the warrant requirement will not bring 
law enforcement up to the digital demands of the 21st Century. 
 
In short, EFF asks that you oppose SB 550 and the sweeping new powers it gives law 
enforcement. Opposing SB 550 prevents general rummaging by law enforcement without 
any suspicion of wrongdoing. Most importantly, opposing SB 550 makes sure that in 
California, all government searches and seizures stay true to the Fourth Amendment’s 
requirement of reasonableness. 
 

Sincerely, 
 
Electronic Frontier Foundation 
 
 
 
Hanni M. Fakhoury 
Staff Attorney 

 


